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CAPITOLO |
AN INTRODUCTION TO ITALIAN CORPORATE LAW

Valerio Piacentini

CONTENTS: 1.1. Introduction — 1.2. A brief history of Italian commercial law —
1.3. The Italian system and types of company — 1.4. The key role played by entre-
preneurs — 1.5. Companies Register — 1.6. Organisational, administrative and ac-
counting structures — 1.7. Partnerships — 1.8. Autonomy with regard to assets and
legal personality — 1.9. ‘Leonine agreements’ — 1.10. The ‘Gazzetta Ufficiale’ —
1.11. The CONSOB — 1.12. Borsa Italiana S.p.A. — 1.13. Companies that resort to
the risk capital market.

1.1. INTRODUCTION!

This book examines the regulations governing limited liability companies in Italy.
These regulations are contained in the Italian Civil Code, from Article 2325 to Ar-
ticle 2506-guater.

Before introducing readers to the specific regulations governing these types of
company, it was deemed useful to include this chapter, for two reasons.

Firstly, this chapter provides a brief overview of the regulations that go before
those applicable to limited liability companies, introducing how the latter are gov-
erned. The initial sections therefore illustrate the general regulations that apply to
any entrepreneur, whether a natural or a legal person; the chapter then moves on
to describe the regulations governing partnerships, explaining the basic concepts
to which reference will be made in the section dedicated to limited liability com-
panies.

The second reason why this chapter has been included is to briefly describe the
regulations and institutions that are not elaborated on in the section of the Italian
Civil Code under analysis, but that are referred to therein. Italian readers, students,
professionals or entrepreneurs would already be familiar with these regulations
and institutions; however, this may not be the case for non-Italian readers, which
is why this preliminary description has been provided. Some important examples
include the Italian Chambers of Commerce and Companies Register, the CON-
SOB (Italian National Commission for Companies and the Stock Exchange) and Borsa Ital-

1 Before reading this Chapter, please refer to the “Notes for readers” section.
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1. An introduction to ltalian corporate law

fana S.p.A. (Italian stock exchange). Other concepts such as ‘open companies’,
‘closed companies’ and ‘companies that resort to the risk capital market’ are also
explained.

Let’s begin by looking at how Italian corporate law has evolved over time.

1.2. A BRIEF HISTORY OF ITALIAN COMMERCIAL LAW

In Italy, the key regulations governing companies, and enterprises in general, are
contained in the country’s Civil Code.

The Italian Civil Code dates back to 1942, when the ‘civil code’ and ‘commercial
code’ were merged; these two codes were first written towards the end of the 19®
century, taking their inspiration from the Napoleonic model. Since then, the basic
structure of the Italian Civil Code has remained the same. It is broken down into
six sections (known as ‘books’): the first regards individuals and families, the sec-
ond successions, the third property, the fourth obligations (and contracts in gen-
eral), the fifth work and the sixth the protection of rights. The fifth book therefore
contains the basic rules governing enterprises and companies.

Corporate law in Italy then underwent significant developments, as a result of
both changes to domestic legislation (mainly due to three reforms, in 1974, 1998
and 2003 respectively) and the process to implement the many EU directives that
came into force from the end of the 1960s onwards.

The 1974 reform focused on the regulation of the stock market, establishing the
CONSOB (Ifalian National Commission for Companies and the Stock Exchange — see sec-
tion 1.11), the aim of which was to guarantee the completeness and veracity of
company information, and introducing the requirement to have an independent
audit firm certify financial statements. Acknowledging the fact that many minority
shareholders present on the stock market were more interested in financial returns
than taking part in shareholders’ meetings, the possibility was also introduced for
listed companies to issue savings shares (see ch. 3.5).

In the subsequent reform in 1998, the Italian legislator instead focused on the im-
portant role played by professional operators and institutional investors, both Ital-
ian and foreign; despite holding minority stakes, these operators were able to use
their expertise to be active minority shareholders in listed companies. It was pre-
cisely the objective of encouraging savings under management to be invested in It-
aly that inspired a new law, the so-called “TUF” — “Testo unico delle disposizioni
in materia di intermediazione finanziaria” (Italian Consolidated Law on Financial Inter-
mediation), otherwise known as Italian Legislative Decree no. 58 of 24 February
1998. The TUF therefore contains the regulations governing listed companies (the
underlying principles for which are progressively explained in this manual).
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An infroduction to Italian company law 1.

Lastly, in the 2003 reform, the legislator granted more autonomy to the articles of
association of limited liability companies, thereby allowing them to grow and be-
come more competitive internationally.

1.3. THE ITALIAN SYSTEM AND TYPES OF COMPANY

The Italian Civil Code states the regulations governing enterprises, starting with
those applicable to sole traders followed by those applicable to collective entet-
prises (i.e. companies); rules are then provided for partnerships and, lastly, for lim-
ited liability companies.

Partnerships may come in three different forms: ordinary parterships (for non-
commercial activities); general partnerships (for commercial and non-commercial ac-
tivities, characterised by the fact that all partners have unlimited liability for the
partnership’s obligations) and, lastly, Jwited partnerships (for commercial and non-
commercial activities, characterised by the fact that there are two partner catego-
ries: partners belonging to the first category have unlimited liability for the part-
nership’s obligations, while those belonging to the second category — who may not
be directors — only have liability for the capital they have contributed).

There are also three different kinds of limited liability company: companies limited
by shares (‘SPAs’), limited partnerships with a share capital (‘SAPAs’) and compa-
nies limited by quotas (‘SRLs’).

Types of company

Partnerships e Ordinary partnership
(Societa di persone) (Societa semplice)
e General partnership
(Societa in nome collettivo)
e  Limited partnership
(Societa in accomandita semplice)

Limited liability companies e  Company limited by shares

(Societa di capitali) (‘SPA’, Societa per azioni)

e  Limited partnership with a share capital
(‘SAPA’ Societa in accomandita per agioni)

e  Company limited by quotas
(‘SRL, Societa a responsabilita limitata)

© Wolters Kluwer ltalia 5



1. An introduction to ltalian corporate law

In addition to these types of company, there are also cooperatives, mutual compa-
nies and also European public limited companies (generally speaking, these types
of company are not able to meet the needs of investors in Italy).

Entrepreneurs wishing to open a company in Italy must therefore choose from
one of the types of company provided for by law, as atypical companies are not al-
lowed. Leaving ordinary partnerships to one side, as these cannot carry out com-
mercial activities, there are theoretically five types of company left to choose from;
however, if we remove those entailing unlimited liability for all or some of the
partners (thereby getting rid of the remaining two types of partnerships and the
limited partnership with a share capital), we are left with two options: an SPA or
an SRL.

There are also special laws in place for specific categories of commercial enterpris-
es (banks, insurance companies, sports enterprises, asset management companies,
brokers, etc.), which impose further restrictions.

For each type of company, the Italian Civil Code sets forth a number of regula-
tions that apply, although the shareholders/quotaholders may also decide on addi-
tional requirements; these constitute the legal framework of reference. However,
for each type of company, the Italian Civil Code also allows for a number of dero-
gations and amendments, which may be implemented in order to define each
company’s organisational structure in the best way possible.

The regulations governing these two groups of companies (partnerships and lim-
ited liability companies) define the first type of company in each group in full (i.e.,
ordinary partnerships and companies limited by shares); for the second type of
company in each group, on the other hand, only the aspects that distinguish them
from the first type are covered. Lastly, regulations for the third type of company in
each group are defined on the basis of what makes these companies differ from
the second type, forming a kind of ‘concentric circle’ structure.

A similar approach was used for limited liability companies. The basic rules gov-
erning SPAs formed the basis and the model for SAPAs and, later, for SRLs.

This is why there are still many articles that refer back to the previous framework,
which can be inconvenient and somewhat difficult to understand for readers.
Lastly, it is also important to bear in mind that the 2003 reform altered the regula-
tions governing SRLs so dramatically that many legal theorists deem them to now
represent a second corporate model, separate from the SPA model.

1.4. THE KEY ROLE PLAYED BY ENTREPRENEURS

The first articles of the Italian Civil Code that are of interest to us define the con-
cept of entrepreneurs and, therefore, of enterprises. These are important as we can

6 © Wolters Kluwer ltalia



An infroduction to Italian company law 1.

immediately see that the ‘enterprise’ concept includes not only sole traders (i.e.,
entrepreneurs as natural persons), but also collective enterprises (i.e., companies).
Two sets of regulations are then defined.

The first applies to all entrepreneurs (regardless of whether or not they carry out
commercial activities) and, therefore, also to companies. These regulations are
made up of: business rules (mainly rules regarding business transfers); rules regard-
ing distinguishing features (company name, trademark and signage) and, lastly,
competition rules. However, this manual does not elaborate on these aspects.

The second set of regulations only applies to entrepreneurs that carry out ‘com-
mercial activities’ (and therefore companies). These regulations govern: registra-
tion with the Companies Register, the obligation to keep accounting records,
commercial representation and, lastly, bankruptcy. With regard to these regula-
tions, this manual only focuses on registration with the Companies Register in
consideration of the numerous connections referred to by Italian legislation gov-
erning companies.

1.5. COMPANIES REGISTER

Italy’s Companies Register was founded in 1993 and is held by the Chamber of
Commerce in each province, managed entirely online.

The purpose of the Companies Register is to provide easy access to accurate and
incontestable information about the enrolled companies. Companies are legally
obliged to record a number of documents and information (as will be shown in
the following chapters). Only legally required information may be recorded.
Information is recorded in the Companies Register in the Italian province where
the company has its registered office (or where a foreign company has its second-
ary offices in Italy). In order to make it easier for third parties to search for infor-
mation, each company is obliged to indicate the specific Companies Register with
which it is enrolled in all of its documentation and correspondence (i.e., on its let-
terhead, etc.).

The company submits a request for initial registration (this is usually done by the
notary who draws up the company’s instrument of incorporation), although com-
panies may also be registered by the competent judge with no need for a request
from the company. In fact, all Chamber of commerce activities are carried out un-
der the supervision of a judge (who is appointed by the president of the court in
the capital of the relative province).

The Companies Register has an ordinary section and a number of special sections. The
ordinary section records the information required for companies (the effects of
which shall be analysed below). There are seven special sections, regarding: 1 agricul-
tural entrepreneurs; 2 professional organisations; 3 entities that carry out wanage-
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1. An introduction to ltalian corporate law

ment and coordination activities (see ch. 18); 4 social enterprises; 5 company documen-
tation in a foreign language (where limited liability companies may publish the
translation of documentation that must be registered or filed. Publishing the doc-
umentation in the foreign language is optional and does not waive the obligation
to publish the documentation in Italian); 6 innovative start-ups and certified incu-
bators (see ch. 21); 7 innovative small and medium-sized enterprises (see ch. 21).
Each department issues certificates and copies of the documents stored in its
computer files, which it can send by mail and electronically.

One of the most significant aspects of the Companies Register regards the validity
of the registered documents. In this regard, it is important to distinguish between
the registration of documents in the ordinary section and in the special sections.
Registering documents in the ordinary section may make them valid for declaratory,
constitutive or legal purposes.

Generally speaking, registration is only valid for declaratory purposes, i.c., the
registered documents are valid for the disclosure of information and for the rela-
tive facts to have effect vis-a-vis third parties. Once registered, the information
and documentation that are required to be registered shall have effect vis-a-vis any
third party from the very moment they are registered: this is referred to as imme-
diate ‘positive validity’. For limited liability companies, information and docu-
mentation shall only have effect vis-a-vis third parties fifteen days after they have
been registered with the Companies Register. Failure to register any information
that is required to be registered means that said information cannot have effect
vis-a-vis third parties (‘negative validity’). Entrepreneurs (companies) may none-
theless prove that the third party in question was aware of the information (for ex-
ample, because said third party had been directly notified thereof via a letter or e-
mail).

Registering a document with the Companies Register may also make them valid
for constitutive purposes, if said registration is a prerequisite for the document
to take effect. If registration is required in order for a document to take effect,
both between the parties and vis-a-vis third parties, then reference is made to full
constitutive effectiveness; if, on the other hand, this is only required for a docu-
ment to take effect vis-a-vis third parties, then reference is made to partial consti-
tutive effectiveness. Registration of the incorporation of a limited liability compa-
ny is an example of fu// constitutive effectiveness: if the relative deed is not regis-
tered, the company is not incorporated. Registration of a resolution to reduce the
capital of a general partnership (not elaborated on in this book), giving rise to the
deadline for third parties to object, is an example of partial constitutive effective-
ness: if the resolution is not registered, the reduction shall only have effect be-
tween the parties but not vis-a-vis third parties.
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Lastly, registering documents may also make them valid for legal purposes if this
is a prerequisite for certain regulations to be applied (this only applies to partner-
ships and will therefore not be elaborated on in this book).

Registering documents in the special sections does not have any of these effects, as
this is simply done for official record-keeping purposes. Registering information in
the special sections does not mean that said information shall have effect vis-a-vis
third parties; for this to happen, proof must always be provided that the third par-
ty in question was actually aware of the information.

1.6. ORGANISATIONAL, ADMINISTRATIVE AND ACCOUNTING
STRUCTURES

The general regulations applicable to entrepreneurs include an article that is also
valid for companies, which was recently amended by the ‘company crisis” reform.
This article refers to the obligation of entrepreneurs (and companies) to ensure
that a suitable organisational, administrative and accounting structure is in place,
taking into account the nature and size of the enterprise in question.

This structure must be able to, inter alia, promptly detect any early signs of a crisis
and/or loss of business continuity in order to allow for the measures provided for
by Italian law to be implemented without delay, thereby overcoming the crisis and
restoring business continuity. This is a requirement of the new legislation, integrat-
ing Article 2086 of the Italian Civil Code.

Art. 2086

Gestione dell’impresa

[1] L’imprenditore ¢ il capo dell'impresa e da lui di-
pendono gerarchicamente i suoi collaboratori.

[2] L’imprenditore, che opeti in forma societaria o
collettiva, ha il dovere di istituire un assetto orga-
nizzativo, amministrativo e contabile adeguato alla
natura e alle dimensioni dellimpresa, anche in fun-
zione della rilevazione tempestiva della crisi
dell’impresa e della perdita della continuita azienda-
le, nonché di attivarsi senza indugio per ’'adozione e
Pattuazione di degli strumenti previsti
dallordinamento per il superamento della crisi e il
recupero della continuita aziendale.

uno

Art. 2086

Business management

[1] The entrepreneur shall head up the business and
his/het co-wotkers shall depend on him/her in a
hierarchical structure.

[2] Entrepreneurs, working as a company or collec-
tively, are under the obligation to establish an ot-
ganisational, administrative and accounting struc-
ture that is suitable for the nature and size of their
enterprise, also in order to promptly detect any
company crisis and any loss of business continuity,
as well as to immediately adopt and implement one
of the measures provided for by law to overcome a
crisis and recover business continuity.

With regard to companies, Article 2086 is referred to by Article 2380-bis — Man-
agement of the company and Article 2409-novies — Management board, thereby adding to
the obligations of the administrative body (see ch. 5).

© Wolters Kluwer ltalia
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1.7. PARTNERSHIPS

After setting forth the regulations governing individual entrepreneurs, the Italian
Civil Code moves on to define companies and provides the set of rules applicable
to partnerships.

The regulations governing partnerships (where an economic activity is carried out)
state that partners shall always have unlimited and joint liability, which is why Ital-
ian entrepreneurs rarely opt for this type of enterprise and why foreign entrepre-
neurs never do (hence why these regulations are not elaborated on in this book).
However, there are two aspects worth looking at, as reference is made to them lat-
er with regard to limited liability companies: the definition of a partnership agree-
ment and the concept of autonomy with regard to assets.

The Italian Civil Code defines partnership agreements as follows: “Through a part-
nership agreement, two or more people contribute goods or services in order to carry out an econom-
ic activity for the purpose of sharing the relative profits”. This definition is valid for all types
of company, with the exception of the requirement to have several partners, as
this now only applies to partnerships. In fact, with regard to limited liability com-
panies, two EEC directives made it possible to incorporate single-member SPAs
and SRLs (see chs. 2.8 and 10.1).

1.8. AUTONOMY WITH REGARD TO ASSETS AND LEGAL
PERSONALITY

Upon incorporation, each company has its own set of assets, normally created
through the contributions made by its shareholders/quotaholders/partners.

These assets provide a guarantee that the company is able to pay its debts and
therefore represent the main guarantee for the company’s creditors.

Partnerships have no minimum capital requirements and do not need the equiva-
lent of a share capital in order to be established, considering that the partners’ un-
limited and joint liability provides a sufficient guarantee for creditors; in this case,
the partnership’s capital is therefore a secondary gnarantee that does not necessarily
need to be approved.

A partnership’s assets are nonetheless separate from the partners’ own assets and,
in fact, the partnership’s assets are used to satisfy the enterprise’s creditors first.
This means that a partner’s personal creditors cannot make any claim on the part-
nership’s assets (at the most, it may exercise protective rights over the stake held
by the partner in question).

In the case of a limited liability company, on the other hand, the company’s assets
are completely autonomous with respect to the assets of its sharehold-
ers/quotaholders, creating a new legal entity — a legal person — that is separate
from its shareholders/quotaholders. In fact, it is said that the company’s assets
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An infroduction to Italian company law 1.

have ‘perfect autonomy’. Under no circumstances may a company’s creditors claim
anything from the sharcholders/quotaholders personally. The sharehold-
ers/quotaholders may never be liable for the company’s obligations, only being re-
sponsible for the capital that they have contributed (or pledged, if the relative con-
tributions have not yet been made); the share/quota capital therefore represents
the only guarantee for the company’s creditors. Reference will be made to this con-
cept as we look at the incorporation of SPAs and SRLs in more detail.

1.9. LEONINE PARTNERSHIP

Article 2265 of the Italian Civil Code states: “Any agreement leading to one or more
partners being fully excluded from profit sharing or from participation in losses shall be deemed
null and void”.

The strict ban on any agreement leading to one or more partners being completely
excluded from profit sharing or from participation in losses dates back to Roman
times; such agreements are deemed null and void as they go against the main rea-
son for the partnership agreement, i.e., business risk. It would indeed be unrea-
sonable to exclude a partner from the consequences of any losses to the detriment
of the others, just as it would be unfair if only one partners or one group of part-
ners were to receive the profits deriving from the business activity.

In any case, the inclusion of such a clause within a partnership agreement would
not cause the entire agreement to be declared null and void, but would merely in-
validate the clause itself. This means that the partnership agreement would still be
deemed valid and effective, while the leonine partnership provision in the articles
of association would be deemed to have been excluded.

It is, however, permitted to include clauses stating that partners may share in prof-
its and participate in losses to a different extent compared with their respective
stakes in the company (see chs. 3.4, 6.5.2, 11.3 and 16.3).

1.10. THE ‘GAZZETTA UFFICIALE’

Historically, the Gagzetta Ufficiale della Repubblica Italiana (Official Journal of the
Italian Republic) derives from the Gagzgzetta Piemontese, which was the official jour-
nal of the Kingdom of Sardinia. In 1860, its name was changed for the first time
into the Gagzetta Ulfficiale del Regno (Official Journal of the Kingdom), before being
changed again following the 1946 referendum, into the Gagzzetta Ufficiale della Re-
pubblica Italiana.

The Gazzetta Ufficiale della Repubblica Italiana, or Gazzetta Ufficiale for short, is the of-
ficial means to disclose the regulations in force in Italy. It discloses, provides in-
formation on and formalises legislative texts and public and private deeds of
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which all citizens must be made aware in a certain way (for example, please refer
to the provisions of Art. 2366 of the Italian Civil Code regarding how to call
shareholders” meetings in SPAs).

Laws approved by Italy’s two chambers of parliament and signed by the President
of the Republic are published in the Gagzerta Ufficiale and come into force on the
fifteenth day thereafter.

On 1 January 2013, in accordance with the Italian Ministry of Justice and with the
support of the ‘Istituto Poligrafico e Zecca dello Stato’ (Szate Printing Works, Sta-
tionery Office and Mint), the Italian Ministry of Economy and Finance began making
the various releases of the Gagzetta Ulficiale available in digital format, free of
charge.

1.11. THE CONSOB

The CONSOB (Ialian National Commission for Companies and the Stock Exchange) is a
public body whose role is to supervise the capital market; it was established by
Italian Law no. 216 of 07/06/1974. CONSOB is cutrently a legal entity governed by
public law which is fully independent within the limits established by the law. It is
headquartered in Rome and also has operational offices in Milan.

The CONSOB’s duties have been gradually extended over time. It was established
as a supervisory authority for the stock exchange and for companies with shares
listed on the stock exchange and has gradually become a supervisory authority for
the entire securities market, for those operating in it and for all transactions that
call upon the public to invest by issuing and distributing financial instruments on
regulated markets.

The CONSOB plays a key role in ensuring that information on the securities mar-
ket is adequate and truthful, in order to allow investors to make better informed
choices (see ch. 5.5.2).

1.12. BORSA ITALIANA S.P.A.

Borsa Italiana (the Italian Stock Exchange) was established in 1998 when the stock
markets were privatised in the form of an SPA, owned by Italy’s main banks. In
2007, it became part of the London Stock Exchange Group. In October 2020, it
was sold to Euronext N.V. (short for European New Exchange Technology),
which is the largest stock exchange in Europe, operating markets in Amsterdam,
Brussels, Dublin, Lisbon, LLondon, Oslo, Paris and now Milan.

Borsa Italiana S.p.A. ensures fair trading, defines the requirements and procedures
for issuers to be admitted and remain on the market, defines the admission and
operating requirements for brokers and manages information about listed compa-
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nies. It organises and manages the Italian market using a fully electronic trading
system to complete trades in real time.

It also regulates and manages the markets. Supervision, on the other hand, is car-
ried out by the CONSOB and Banca d’Italia (Bank of I1aly).

1.13. COMPANIES THAT RESORT TO THE RISK CAPITAL MARKET

Companies that resort to the risk capital market or gpen companies, are companies
with shares that are listed on regulated markets or that are widely-held among the pub-
lie. These include companies with over 500 shareholders (other than the control-
ling shareholders) who together hold at least 5% of the share capital, or companies
that have issued bonds for a total value of at least Euro 5 million and with more
than 500 bondholders (for the precise definition of the requirements to identify
these companies, please refer to the criteria established by the CONSOB under
Article 2-bis of CONSOB regulation no. 11971/1999 — www.consob.it).

The reform of limited liability companies was also characterised by the fact that it

provided a differentiated set of regulations of a more mandatory nature for all con-

panies that resort to the risk capital market (see Art. 2325-bis). The latter include listed
companies (which are nonetheless subject to special regulations in many respects)
and companies with shares that are widely held among the public.

Based on Article 2325-4is of the Italian Civil Code, it is therefore possible to dis-

tinguish between:

e listed SPAs, which are firstly subject to the regulations dictated by Italian Leg-
islative Decree no. 58/1998 (Italian Consolidated 1.aw on Financial Intermediation,
‘TUPF’) and, secondly, to the provisions of the Italian Civil Code;

e SPAs with a widespread shareholder base, which are firstly subject to the
provisions of the Italian Civil Code with regard to companies, secondly, to the
specific provisions of the Italian Civil Code for companies that resort to the risk cap-
ital market and, lastly, to Articles 114 and 115 of the TUF regarding communi-
cations to the public and to the CONSOB (with the latter being in charge of
supervising also this type of company);

e so-called ‘closed’ SPAs, which do not resort to the risk capital market, and
which are subject to the provisions of the Italian Civil Code.

© Wolters Kluwer ltalia 13



SAPA - (Aris. 2452 — 2461)

CAPO VI

DELLA SOCIETA IN
ACCOMANDITA PER AZIONT

Art. 2452 -
partecipazioni

Responsabilita e

[1] Nella societa in accomandita per
azioni 1 soci accomandatari rispondono
solidalmente e illimitatamente per le ob-
bligazioni sociali, e 1 soci accomandanti
sono obbligati nei limiti della quota di
capitale sottoscritta. Le quote di parteci-
pazione dei soci sono rappresentate da
azioni.

Art. 2453 — Denominazione sociale

[1] La denominazione della societa ¢ co-
stituita dal nome di almeno uno dei soci
accomandatari, con l'indicazione di so-
cieta in accomandita per azioni.

Art. 2454 — Norme applicabili

[1] Alla societa in accomandita per azio-
ni sono applicabili le norme relative alla
societa per azioni, in quanto compatibili
con le disposizioni seguenti.

Art. 2455 — Soci accomandatari

[1] L atto costitutivo deve indicare i soci
accomandatari.

[2] I soci accomandatari sono di diritto
amministratori e sono soggetti agli ob-
blighi degli amministratori della societa
per azioni.

© Wolters Kluwer Italia

CHAPTER VI

SOCIETA IN ACCOMANDITA
PER AZIONI (SAPA - LIMITED
PARTNERSHIP WITH A SHARE
CAPITAL)

Art. 2452 -
shareholdings

Liability  and

[1] In limited partnerships with a share
capital, general partners have joint and
unlimited liability for the partnership’s
obligations, and limited partners have
only limited liability up to the amount of
capital they have subscribed. The equity
stakes held by the partners are repre-
sented by shares.

Art. 2453 — Partnership name

[1] The name of the partnership must
include the name of at least one of the

general partners, and must indicate that
itis a SAPA.

Art. 2454 — Applicable legislation

[1] Regulations governing SPAs shall ap-
ply to limited partnerships with a share
capital, insofar as they are compatible with
the following provisions.

Art. 2455 — General partners

[1] The instrument of incorporation
must indicate the general partners.

[2] The general partners are managing
partners by law and have the same obli-
gations as directors in an SPA.
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SAPA - (Aris. 2452 — 2461)

Art. 2456 -
amministratori

Revoca  degli

[1] La revoca degli amministratori deve
essere deliberata con la maggioranza

prescritta per le deliberazioni
dell’assemblea straordinaria della societa
per azioni.

[2] Se la revoca avviene senza giusta
causa, "amministratore revocato ha di-
ritto al risarcimento dei danni.

Art. 2457 -
amministratori

Sostituzione degli

[1] L’assemblea con la maggioranza in-
dicata nell’articolo precedente provvede
a sostituire Pamministratore che, per
qualunque causa, ha cessato dal suo uf-
ficio. Nel caso di pluralita di amministra-
tori, la nomina deve essere approvata
dagli amministratori rimasti in carica.

[2] Il nuovo amministratore assume la
qualita di socio accomandatario dal
momento dell’accettazione della nomi-
na.

Art. 2458 — Cessazione dall’ufficio di
tutti i soci amministratori

[1] In caso di cessazione dall’ufficio di
tutti gli amministratori, la societa si scio-
glie se nel termine di centottanta giorni
non si ¢ provveduto alla loro sostituzio-
ne e i sostituti non hanno accettato la
carica.

[2] Per questo periodo il collegio sinda-
cale nomina un amministratore provvi-
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Art. 2456 — Removal of managing
partners

[1] The removal of managing partners
must be approved by the majority re-
quired for resolutions to be passed by
the extraordinary shareholders’ meeting (see
Art. 2365; ch. 4.2.1) in an SPA.

[2] If a managing partner is removed
from office without just cause, then
he/she shall be entitled to compensation
for damages.

Art. 2457 — Replacement of managing
partners

[1] The shareholders’ meeting shall re-
place any managing partner who, for
whatever reason, has ceased to hold of-
fice; the relative resolution must be
passed by the majority indicated in the
previous article. If there are several man-
aging partners, the appointment must be
approved by the managing partners still
in office.

[2] The new managing partner shall offi-
cially become a general partner upon ac-
cepting the appointment.

Art. 2458 — Cessation of office of all
managing partners

[1] If all the managing partners cease to
hold office, the partnership shall be dis-
solved, unless they ate replaced and the
replacement managing partners accept
their appointment within one hundred
and eighty days.

[2] During this period, the board of stat-
utory auditors shall appoint a temporary
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sorio per il compimento degli atti di or-
dinaria amministrazione.
L’amministratore provvisorio non as-
sume la qualita di socio accomandatario.

Art. 2459 - Sindaci, consiglio di
sorveglianza e azione di
responsabilita

[1] I soci accomandatari non hanno di-
ritto di voto per le azioni ad essi spet-
tanti nelle deliberazioni dell’assemblea
che concernono la nomina e la revoca
dei sindaci ovvero dei componenti del
consiglio di sorveglianza e Desercizio
dell’azione di responsabilita.

Art. 2460 — Modificazioni dell’atto
costitutivo

[1] Le modificazioni dell’atto costitutivo
devono essere approvate dall’assemblea
con le maggioranze prescritte per
lassemblea straordinaria della societa
per azioni, e devono inoltre essere ap-
provate da tutti 1 soci accomandatari.

Art. 2461 - Responsabilita degli
accomandatari verso i terzi

[1] La responsabilita dei soci accoman-
datari verso 1 terzi ¢ regolata dall’articolo
23040,

[2] Il socio accomandatario che cessa
dall’ufficio di amministratore non fi-
sponde per le obbligazioni della societa
sorte posteriormente all’iscrizione nel
registro delle imprese della cessazione
dall’ufficio.
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managing partner to carry out ordinary
business transactions. The temporary
managing partner shall not have the sta-
tus of general partner.

Art. 2459 - Statutory auditors,
supervisory board and liability action

[1] The general partners do not have the
right to vote in relation to their shares
when it comes to shareholders’ meeting
resolutions to appoint and remove statu-
tory auditors or members of the supervi-
sory board and to bring a liability action.

Art. 2460 - Changes to
instrument of incorporation

the

[1] Any changes to the instrument of in-
corporation must be approved by the
shareholders” meeting with the majorities
required for the extraordinary shareholders
meeting (see Art. 2365; ch. 4.2.1) in an
SPA, and they must also be approved by
all the general partners.

Art. 2461 - Liability of general
partners vis-a-vis third parties

[1] General partners’ liability vis-a-vis
third parties is regulated by article
23040,

[2] If a general partner ceases to hold the
office of managing partner, he/she shall
not be liable for company obligations
arising after his/her cessation of office
has been registered with the Companies
Register (see ch. 1.5).

549



SAPA - (Aris. 2452 — 2461)

(1) Art. 2304 - Responsabilita dei soci (1) Art. 2304 - Partners’ liability

[1] | creditori sociali, anche se la societd € in liqui- [11 The company's creditors may only request

dazione, non possono pretendere il pagamento payment from individual partners if enforcement

dai singoli soci, se non dopo I'escussione del pa-  action has already been taken regarding the

frimonio sociale. company’s assets, even if the company is in liqui-
dation.
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CAPO VIT

DELLA SOCIETA A
RESPONSABILITA
LIMITATA

SEZIONE I
DISPOSIZIONI GENERALI

Art. 2462 — Responsabilita

[1] Nella societa a responsabilita limitata
per le obbligazioni sociali risponde
soltanto la societa con il suo patrimonio.
[2] In caso di insolvenza della societa,
per le obbligazioni sociali sorte nel
periodo in cui lintera partecipazione ¢
appartenuta ad una sola persona, questa
risponde  illimitatamente quando i
conferimenti non siano stati effettuati
secondo quanto previsto dall’articolo
2464, o fin quando non sia stata attuata
la pubblicita prescritta dall’articolo 2470.

Art. 2463 — Costituzione

[1] La societa pud essere costituita con
contratto o con atto unilaterale.

[2] Latto costitutivo deve essere redatto
per atto pubblico e deve indicare:

1) i cognome e i nome o la
denominazione, la data e il luogo di
nascita o lo Stato di costituzione, il
domicilio o la sede, la cittadinanza di
clascun socio;

2) la denominazione, contenente
lindicazione di societa a responsabilita
limitata, e il comune ove sono poste la
sede della societa e le eventuali sedi
secondarie;
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CHAPTER VII

SOCIETA A RESPONSABILITA
LIMITATA (SRL — COMPANY
LIMITED BY QUOTAS)

SECTION I
GENERAL PROVISIONS

Art. 2462 — Liability

[1] In an SRL, only the company with its
assets may be held liable for company
obligations.

[2] Should the company become
insolvent, for company obligations that
arose during the period in which said
company was entirely owned by a sole
quotaholder, then the latter shall have
unlimited liability if the contributions
have not been made pursuant to the
provisions of Article 2464, or until the
publication requirements provided for
by Article 2470 have been fulfilled.

Art. 2463 — Incorporation

[1] The company may be incorporated
through either an agreement or a
unilateral act.

[2] The instrument of incorporation
must be drawn up in the form of a
public deed and must indicate:

1) the surname and name or the
company name, the date and place of
birth or the country of incorporation,
the domicile or registered office and the
citizenship of each quotaholder;

2) the company name, including
indication that it is an SRL, and the
municipality where the company has its
registered office and any secondary
offices;
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3) lattivita che costituisce 'oggetto
sociale;

4) lammontare del capitale, non
inferiore a diecimila euro, sottoscritto e
di quello versato;

5) 1 conferimenti di ciascun socio e il
valore attribuito ai crediti e ai beni
conferiti in natura;

6) la quota di partecipazione di
clascun socio;

7) le norme relative al
funzionamento della societa, indicando
quelle concernenti 'amministrazione, la
rappresentanza;

8 le persone cui ¢ affidata
Pamministrazione e I'eventuale soggetto
incaricato di effettuare la revisione legale
dei conti;

9) Tlimporto  globale, almeno
approssimativo, delle spese per la
costituzione poste a carico della societa.

[3] Si applicano alla societa a
responsabilita limitata le disposizioni
degli articoli 2329, 2330, 2331, 2332 e
2341.

[4] L’ammontare del capitale puo essere
determinato in misura inferiore a euro
diecimila, pari almeno a un euro. In tal
caso 1 conferimenti devono farsi in
denaro e devono essere versati pet
intero alle persone cui ¢ affidata
Pamministrazione.

[5] La somma da dedurre dagli utili netti
risultanti dal bilancio regolarmente
approvato, per formare la riserva
prevista dall’articolo 2430, deve essere
almeno pari a un quinto degli stessi, fino
a che la riserva non abbia raggiunto,
unitamente al capitale, 'ammontare di
diecimila euro. La riserva cosi formata
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3) the activity forming the company’s
objects;

4) the amount of subscribed and
paid-up quota capital, which may not be
lower than Euro ten thousand;

5) the contributions of each
quotaholder and the value attributed to
any receivables and assets contributed in
kind;

6) the equity stake held by each
quotaholder;

7) the rules governing the
functioning of the company, indicating
how it is to be managed and represented;

8) the persons appointed to manage
the company, and anyone appointed to
carry out the statutory audit of accounts;

9) the total amount, or at least an
approximate  indication, of  the
incorporation expenses to be borne by
the company.

[3] The provisions of Articles 2329,
2330, 2331, 2332 and 2341 shall apply to
SRLs.

[4] The quota capital amount may be less
than Euro ten thousand and must be
equal to at least one euro. In such cases,
contributions must be made in cash and
must be paid in full to the individuals
appointed to run the company.

[5] At least one fifth of the net profit
stated in the duly approved financial
statements must be deducted from said
net profit amount to form the reserve
provided for under Article 2430; said
deductions must be made until the
reserve reaches, together with the
company capital, the amount of Euro

© Wolters Kluwer Italia



SRL - (Aris. 2462 - 2483)

puo  essere utilizzata  solo  per
imputazione a capitale e per copertura di
eventuali perdite. Hssa deve essere
reintegrata a norma del presente comma
se viene diminuita per qualsiasi ragione.

Art.  2463-bis -  Societa a
responsabilita limitata semplificata

[1] La societa a responsabilita limitata
semplificata pud essere costituita con
contratto o atto unilaterale da persone
fisiche.

[2] L’atto costitutivo deve essere redatto
per atto pubblico in conformita al
modello standard tipizzato con decreto
del Ministro della giustizia, di concerto
con il Ministro dell’economia e delle
finanze e con il Ministro dello sviluppo
economico, e deve indicare:

1) il cognome, il nome, la data, il
luogo di nascita, i domicilio, la
cittadinanza di ciascun socio;

2) la  denominazione  sociale
contenente lindicazione di societa a
responsabilita limitata semplificata e il
comune ove sono poste la sede della
societa e le eventuali sedi secondarie;

3) ammontare del capitale sociale,
pari almeno ad 1 euro e inferiore
allimporto di  10.000 euro previsto
dall’articolo 2463, secondo comma,
numero 4), sottoscritto e interamente
versato alla data della costituzione. 11
conferimento deve farsi in denaro ed
essere versato all’organo amministrativo;
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ten thousand. The reserve formed in this
way may only be allocated to capital or
used to cover any losses. If reduced for
any reason whatsoever, this reserve must
be re-integrated as provided for in this
paragraph.

Art.  2463-bis -  Societa a
responsabilita limitata semplificata
(SRLS, Simplified company limited
by quotas)

[1] SRLSs may be incorporated by
natural persons through either an
agreement or a unilateral act.

[2] The instrument of incorporation
must be drawn up in the form of a
public deed in accordance with the
standard template provided by the
Italian ~ Ministry of  Justice in
collaboration with the Italian Ministry of
Economy and Finance and the Italian
Ministry of Economic Development,
and must indicate:

1) the surname, name, date and place
of birth, domicile and citizenship of each
quotaholder;

2) the company name, including
indication that it is an SRLS, and the
municipality where the company has its
registered office and any secondary
offices;

3) the quota capital amount, equal to
at least Euro 1 and lower than the
amount of Euro 10,000 required by
Article 2463, second paragraph, point 4),
which must be subscribed and fully paid-
up as of the date of incorporation.
Contributions must be made in cash and
paid to the company’s administrative

body;
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4) i requisiti previsti dai numeri 3),
6), 7) e 8 del secondo comma
dell’articolo 2463;

5) luogo e data di sottoscrizione;

6) gli amministratori.

[3] Le clausole del modello standard
tipizzato sono inderogabili.

[4] La denominazione di societa a
responsabilita  limitata  semplificata,
Pammontare del capitale sottoscritto e
versato, la sede della societa e l'ufficio
del registro delle imprese presso cui
questa ¢ iscritta devono essere indicati
negli atti, nella corrispondenza della
societa e nello spazio elettronico
destinato alla comunicazione collegato
con la rete telematica ad accesso
pubblico.

[5] Abrogato.

[6] Salvo quanto previsto dal presente
articolo, si applicano alla societa a
responsabilita limitata semplificata le
disposizioni del presente capo in quanto
compatibili.
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4) the content required by Article
2463, second paragraph, points 3), 6), 7)
and 8);

5) the place and date of subscription;

6) the directors.

[3] The clauses in the standard template
are mandatory.

[4] The SRLS company name, the
amount of the subscribed and paid-up
capital, the company’s registered office
and the Companies Register (see ch. 1.5)
department with which the company is
enrolled must be mentioned in the
company’s records, its correspondence
and the electronic space, connected to
the public-access telematic network,
intended for communications.

[5] Repealed.

[6] Without prejudice to the provisions
of this Article, the provisions of this
Chapter  shall apply, insofar as
compatible, to SRLSs.
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